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I’'m a row-crop farmer whose farm used
to be miles away from any houses, but
times have changed. Now it’s a constant
challenge to work with neighbors and
produce a crop. I’'m especially worried
about my liability when it comes

to chemical drift. If | hire a custom
applicator to do all my spraying, does
that mean I’m not responsible if there

is drift which in some way damages my

PHOTO: JUPITERIMAGES/ LIQUIDLIBRARY e neighbor’s property?

In my opinion you still have a potential liability, as though you had
negligently applied the chemical yourself. That said, if you were sued you
should be able to turn around and sue the applicator for negligence and for
indemnity (to make you whole).

Make sure the applicator you use has property liability insurance to cover
any potential damages that could be foreseen from negligent applications. Also
make sure you have adequate liability insurance in case you’re sued.

—C. Dan Campbell/Brooks & Campbell

Nothing contained herein should be construed as legal advice. The information provided is general only and should not be taken
as the law in your particular jurisdiction. Any individual having questions concerning the status of or requirements under the law for
any specific situation should consult a competent attorney. Subscription to The Progressive Farmer magazine does not create an
attorney-client relationship.

| own land that has a small
landlocked, undeveloped
wooded tract behind it. There

is a small gravel road down the
edge of my property where my
neighbor accesses his tract.

| maintain the road so | can
travel across it with my farm
machinery. I’'m worried that
when this landowner has a
timber company come in and
harvest they will destroy the road
with their tracks and machinery.
How can | make sure they will be
required to repair any damage?
Should they be required to post
a bond? Do | deal with the timber
company or with my neighbor?

Your neighbor likely has the
right to remove the timber from
his own land. But it is his personal
responsibility to compensate for
damage occurring while exercising
that right. In addition, if the
timber company travels on your
land outside the easement (road),
it has likely committed a trespass
that could entitle you to damage.

Your neighbor effectively holds
an “easement by necessity” that
means you must allow him to
pass through your land over this
road. The use of that easement,
however, is limited in terms of how
it may be used. If the easement
is being overused—or trespasses
are resulting in harm—it may be
possible to obtain an injunction.

That injunction would prevent
the overuse and trespass. Monetary
damages can be awarded if the
overuse has already occurred.

It might save you time and
money to reach a written
agreement with the timber
company and your neighbor before
any work begins. A competent
attorney, licensed in your state,
should be able to help you write
up this agreement. —Eric
Pendergrass/Smith, Maurvas,
Coben, Redd & Horan

Write to Law of the Land, 2204 Lakeshore Dr., Suite 415, Birmingham, AL 35209 or e-mail vmyers@progressivefarmer.com.
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